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[bookmark: _Ref56517227][bookmark: _Toc138851256]Introduction and Interpretation
Guidance note: This Part 1 explains how to use this document and why it has been created. It also includes some definitions which you could incorporate into your Work Order and some guidance notes. Except for the definitions, there are no substantive clauses in Part 1 that you should include in your Work Order.
[bookmark: _Ref57033380][bookmark: _Toc138851257]Introduction to this Document
General
[bookmark: _Ref58840392]This document of General Clauses for Digital Sourcing (General Document) has been prepared to assist agencies to establish a contractual arrangement for a technology solution or other technology requirements (Solution). It includes clauses which are appropriate to be generally included in ICT contracts. In this General Document, the entity wishing to procure the Solution is referred as the Buyer, and other Government entities are referred to as Entities.
1.1 [bookmark: _Ref59543451]This General Document includes a number of clauses which are the same as, or similar to, clauses included in a separate document maintained by the DTA (Reuse Document). The Reuse Document includes:
1.1.1 additional clauses that are specific to reuse; and
1.1.2 clauses that are similar to those in this General Document, but modified to cater more specifically to reuse.
Reuse is a concept which provides for the sharing of technology capabilities across the government. It may include reuse of designs between Buyers or use of a platform by multiple entities (including via shared services arrangements). Reuse principles are further described in the Reuse Document.
1.2 [bookmark: _Ref59545083]For clarity:
1.2.1 this General Document and the Reuse Document are not intended to be identical (but they do include similarities); and
1.2.2 neither this General Document nor the Reuse Document are intended to be contract templates (but both include clauses which you can include in your ICT or reuse contract).
[bookmark: _Ref58840394]A number of clauses in this General Document have been designed to reflect the Government’s desire to engage with and encourage industry participation, and to strengthen economic benefit to the Australian economy (including in respect of small to medium enterprises (SMEs) and Indigenous enterprises). Some clauses (e.g. the Sub-layer process at clause 12) have been designed to provide Buyers and the Government with visibility over the types of organisations that are supplying to the Government at all levels.
[bookmark: _Hlk59611811]Nothing in this General Document removes the requirement for Buyers to comply with applicable procurement policy and any internal procurement requirements. I.e. Buyers will still need to comply with:
all applicable procurement policy requirements; and
any internal procurement requirements, including to conduct initial scoping activities and obtain all necessary internal approvals.  
How to use
This General Document is not intended to be a template contract and its use is not mandatory.  It is a set of clauses, which includes general ICT contracting clauses, which can be incorporated into your procurement documents and contract. 
[bookmark: _Hlk59611830]To use this General Document, you should copy relevant clauses and insert them into the appropriate place in your Work Order.  The terminology in the clauses should be changed to suit the procurement option being used (e.g. change ‘Work Order’ to ‘Contract’ if appropriate).
1.3 [bookmark: _Hlk59611620]This General Document includes a number of guidance notes in grey shading. These guidance notes:
1.3.1 are designed to provide additional guidance, context or clarity for the clause they relate to; 
1.3.2 are not contractual clauses; and 
1.3.3 should be deleted prior to finalising any public facing document.  All notes to Sellers should be retained (but removed from a Work Order prior to execution).
1.4 Ensure that you review all guidance notes, and consider any of the instructions contained in those notes (and apply those instructions if required).
Parts
This General Document has been split into a number of Parts. The Parts are designed to group similar clauses logically, which may assist Buyers in preparing their documents. For example, if a user is preparing an approach to market (ATM) document they would need to use the clauses from Part 2, and if a Buyer is preparing a governance regime, they will need to use the clauses from Part 4. However, Buyers should still review this General Document in its entirety when preparing documentation for procurement purposes.  
The Parts in this General Document are as follows (and each Part includes additional guidance regarding the application and use of that Part):
Part 1 – explains how to use this General Document;
Part 2 – includes sample clauses for inclusion in ATM documents (such as a request for tender (RFT) or request for quote (RFQ)) including information required in Seller responses;
Part 3 – includes clauses for inclusion in a Work Order to provide for general ICT requirements and associated obligations;
Part 4 – includes clauses that can be included in a Work Order to set out governance requirements;
Part 5 – includes pricing clauses for inclusion in a Work Order; and
Part 6 – includes some policy clauses for inclusion in your Work Order (but this list is not exhaustive).

Clauses
This General Document provides optimal contracting positions for Buyers, to support modern and best practice ICT sourcing.  This General Document is designed to offer the best position for Buyers.  Buyers should seek their own legal advice in negotiating any compromise options. The DTA is also available to assist with general guidance and Government policy advice.
Although all suggested clauses are optional, they are designed to offer basic building blocks for developing ATM and contract documents to support a required Solution.
[bookmark: _Ref59022219]Your Work Order should also include other normal ICT contract protections (these protections are not included in this General Document).  For example, your Work Order could include the following protections or additional clauses:
decision points for the project, to protect against development risks (e.g. phases, milestones);
customer controls over development stages and directions;
specific expectations for the Buyer/Seller relationship;
a performance management framework (including appropriate service levels);
support services requirements;
specific continuous improvement/innovation strategies, such as transformation plans (e.g. for a Solution that will transform the technology base of a business requirement);
risk management protections (e.g. indemnity, warranty and liability provisions);
acceptance processes and criteria; 
details regarding whether consortium tenders are allowed under the RFQ (and if so, how they will be treated);
Buyer step in rights (including a right to engage a separate entity to fulfil the services or part of the services if required); and
other policy requirements.  
[bookmark: _Hlk54857107]Guidance note:  This General Document does not constitute legal advice, and reference should always be made to supporting legal advice (where relevant), before making procurement decisions or taking any other formal action.  Buyers are responsible for obtaining their own legal advice as required, and for complying with any requirements and polices applicable to the Buyer (e.g. the Commonwealth Procurement Rules, and any applicable Accountability Authority Instructions).  Note Buyers should also seek probity advice where appropriate to ensure that any ATM utilising the options in this General Document is consistent with applicable probity principles.
[bookmark: _Toc138851258]Glossary
The following defined terms have been used in this General Document Guidance note:  These definitions can be amended in your Work Order as required and to reflect your particular circumstances:
4. [bookmark: _Hlk59633172]Acceptance means accepted by the Buyer in accordance with the Work Order. ‘Accept’ and ‘Accepted’ have the corresponding meaning;
Australian Industry Participation Plan or AIP Plan means an Australian Industry Participation Plan that covers the Work Order (including the RFQ process) and that has been approved by the Department of Industry, Science, Energy and Resources in accordance with applicable policy;
Buyer means [insert reference to Government contracting entity e.g. the Commonwealth of Australia as represented by [insert Entity name]];
Buyer Supplied Items means the items to be provided or made available to the Seller by the Buyer specified in this Work Order;
Charges means the amount or amounts (exclusive of GST) payable by the Buyer or an Entity to the Seller for the Services and Solution in accordance with this Work Order;
Deliverable means the provision of the Services, Products and order material specified in the Work Order;
Design Documentation means the Deliverable (or Deliverables) to be provided by the Seller under the Work Order to document the design and architecture of the Solution;
1.4.1 Entity means any of the following;
(a) an agency or other entity that is subject to the Public Governance, Performance and Accountability Act 2013 (Cth);
(b) a body corporate or an unincorporated body established or constituted for a public purpose by Commonwealth, State or Territory legislation, or an instrument made under that legislation (including a local authority);
(c) a body established by the Governor-General, or by a Minister of the Commonwealth, a State or a Territory, including a department; and
(d) an incorporated company over which the Commonwealth, a State or a Territory exercises control,
but does not include the Buyer; 
Machinery of Government means any of the circumstances described in clause 10.4;
Other Seller includes third party providers and contractors engaged by the Buyer or other Entity, as the context requires;
Personnel means:
in respect of the Buyer, its officers, employees, agents and contractors other than the Seller and its personnel;
in respect of an Entity, its Personnel including its officers, employees, agents and contractors other than the Seller and its personnel;
in respect of the Seller, its officers, employees, agents, Subcontractors and Subcontractor personnel; and
in respect of a Subcontractor, its officers, employees, agents, contractors and contractor personnel;
Product means any item or items delivered or provided under this Work Order by the Seller or the Buyer (as applicable), and may include software and digital products;
Response means response to the RFQ to be provided by a Seller; 
RFQ means a request for quote;
Seller means [insert details of the Seller, including name and ABN];
Service Level means a metric used to measure and report performance of the Deliverables under this Work Order, as specified in [insert link to Service Level schedule or SOR (or other place where Service Levels are specified for this Work Order)];
Services means the services to be provided under this Work Order including all services required to be provided in relation to the Solution;
Solution means the platform or other technology procured by the Buyer, and includes all products and services provided under the Work Order;
SOR or Statement of Requirement means the statement of requirement at
[insert link to SOR];
Specifications means in order of priority:
a Buyer’s functional and technical requirements for any Deliverables as described in this Work Order; 
any other relevant functional and technical specifications described in this Work Order; and
all applicable manufacturers’ or suppliers’ (including any resellers’) published specifications and applicable standards, 
and may include warranty details;
Subcontractor means an entity engaged under a subcontract to perform any part of the work under this Work Order and that entity’s employees, agents and consultants. A Subcontractor could include a Sub-layer;
Sub-layer means any organisation that provides a Product, Service or other input for the Solution or a Deliverable.  A Sub-layer: 
includes an entity that provides a Buyer Supplied Item;
may not be a direct Subcontractor of the Seller; and
will be:
an element of the Supply Chain; and
an organisation that facilitates the Seller’s provision of the Solution and Deliverables (for example, organisations involved in obtaining licences or permissions relevant to the Solution and Deliverables);
Guidance note:  This definition is designed to work with clause 12.  Together these provisions give the Buyer control over who the Seller contracts with to provide components of the Solution.  These provisions are designed to reflect Government policy initiatives to provide more opportunities to include and recognise the participation of SMEs and Indigenous sellers, and to allow for greater oversight and control by Buyers. 
Clause 12 is intended to:
provide transparency of the supporting entities that contribute to the delivery of the Buyer’s outcomes (rather than just first layer Subcontractors) through a clear reporting mechanism;
provide the Government with information on unknown and emerging Sellers and provide them with more opportunity to engage directly with Government; and
contribute to Government data on SME participation and the wider economic benefits to Australia.
[bookmark: _Hlk56677501]Supply Chain means any Subcontractor, agent, supplier or entity in a direct or indirect business relationship (whether within Australia or internationally) with the Seller or which contributes directly or indirectly to the supply of the Solution or part of the Solution including entities in the network of business entities or individuals performing, providing, producing, handling, storing, transmitting and/or distributing the Solution or components of the Solution;
Supply Chain Element means an entity in the Supply Chain;
1.4.2 Term means the term of the Work Order including the initial term and any options exercised by the Buyer, unless terminated in accordance with clause ## [insert reference to termination clause];
Use means any use of the Solution, including for the purposes of designing, implementing, maintaining, installing, amending, accessing, or in any other way using the Solution; 
User means any person authorised by the Buyer or an Entity to use the Solution (as the case may be); 
1.4.3 WofG Arrangement has the meaning in clause 11.1; and 
Work Order means this work order Guidance note:  This definition has been used assuming the Seller has been engaged via a Work Order (e.g. under the Digital Marketplace).  If your arrangement is different (e.g. contract, deed), all references to Work Order in these clauses should be updated accordingly.
Guidance note:  This General Document picks up common terminology used by the DTA for templates and panels/marketplaces.  References to the ‘Buyer’, ‘Seller’, ‘Entity’ and ‘Work Order’ may be modified by Buyers depending on the terminology used in your ATM (e.g. ‘Tenderer’, ‘Contract’, ‘Agency’, ‘Department’ and ‘RFT’).  Terms in this General Document that are not defined, but are in your documents should also be reviewed and updated (e.g. ‘User’ may be defined in your documents so should be updated in this General Document).  If your document uses a different term (e.g. ‘Agency’ instead of ‘Buyer’, ‘Contract’ instead of ‘Work Order’ etc), you will need to ensure that all clauses are amended to refer to the correct term. 
[bookmark: _Ref56517236][bookmark: _Toc138851259]Approach to Market Clauses
Guidance note:  This Part 2 includes sample clauses for inclusion in ATM documents (such as an RFT or RFQ) to explain your requirements and information required in responses. It is not an exhaustive list of the clauses that should be included in your ATM documentation (and your ATM documentation should also include standard clauses, including clauses that explain the requirement and evaluation process). 
For example, Buyers should ensure that they consider the Digital Sourcing Consider First Policy when developing their requirements (i.e. to ensure that the requirements and ATM documents reflect all components required by this important policy). 
[bookmark: _Ref56517363][bookmark: _Toc138851260]Policies
Guidance note:  These are example policies only, and do not comprise an exhaustive list of the policies that may be relevant to your procurement (e.g. the Indigenous Procurement Policy). 
Small and Medium Enterprises 
The Buyer: 
is obliged to comply with the Commonwealth purchasing policy to encourage Small to Medium Enterprises (SMEs); and
acknowledges the importance to the Australian economy of sourcing from SMEs. 
In compliance with this policy, the Buyer aims to source at least 10 per cent of its purchases from SMEs.  To ensure that SMEs have appropriate opportunities to compete for the Buyer’s business, Sellers should, where possible, identify any SME involvement in their Responses.  Sellers should note that they will have ongoing reporting obligations in relation to SME participation (including through the concept of Sub-layers) throughout the Term of the Work Order (see draft Work Order for further details). Guidance note:  See clause 24 of the this General Document.
Secure Cloud Strategy 
Sellers’ attention is drawn to the Australian Government’s position on cloud computing (further information can be found at https://www.dta.gov.au/what-we-do/policies-and-programs/secure-cloud/).
The Buyer encourages Sellers to consider the use of cloud services in the provision of the Solution where the Seller can demonstrate that the cloud services are fit for purpose, provide value for money and demonstrate appropriate risk management.  If Sellers propose a cloud based Solution, they should include suitable material in their Response about the proposed cloud services, including about proposed risk management, data security, privacy and any storage and any processing of data offshore, so that the Buyer can properly consider the benefits of such services against the identified risks.
Digital Sourcing Contract Limits and Reviews Policy
Sellers should note that the Buyer and Entities, are required to comply with the Digital Sourcing Limits and Reviews Policy (https://www.dta.gov.au/help-and-advice/ict-procurement/digital-sourcing-framework-ict-procurement/digital-sourcing-policies/digital-sourcing-contract-limits-and-reviews-policy), including the following rules under the policy for all digital (including ICT) contracts:
not exceed $100 million (ex GST whole-of-life cost), including all extensions;
not exceed 3 years initial term;
each individual extension option must not exceed 3 years; and
extension options can only be exercised after a review of the Seller’s performance and Deliverables.
[bookmark: _Ref56517365][bookmark: _Toc138851261]Pricing
Guidance note:  This clause is intended to seek a detailed breakdown of pricing from the Seller.  You can amend this clause to ensure that you are seeking the pricing information required to evaluate your requirements (with clarifications as necessary e.g. about the sort of variable pricing required – covering scalability requirements).  Your pricing response form should include places for this information to be included by Sellers. 
To ensure that the Buyer can identify the Response that represents best value for money (if any), the Buyer is seeking from Sellers: 
a table of rates against skill sets and skill levels for inclusion in the Work Order (if any);
a fixed and variable price for support;
a fixed price for provision of a cloud platform and/or licensing of any software to be procured by the Buyer (if any);
a fixed price for any hardware to be procured by, or passed through to, the Buyer (if any);
any fixed or variable costs (including any discounts) associated with the Solution and the Services; 
any fixed or variable costs for transition out of the Solution and Services; 
metrics, and prices for those metrics, that will meet the requirements in this RFQ, and pricing for any additional requirements identified in the RFQ (e.g. for scalability); 
volume discounts; and
any fixed or variable reasonable costs associated with a termination for convenience for the Work Order.
The Buyer will utilise this pricing information in the initial assessment of value for money in the establishment of the Work Order (if any) in accordance with the evaluation process set out in this RFQ.
[bookmark: _Ref56517366][bookmark: _Toc138851262]Response
Economic benefit
[bookmark: _Ref59625313]Sellers should provide information about how their Response provides a direct economic benefit to Australia.  A link to the Department of Finance’s guidance material on economic benefit to the Australian economy is available here: https://www.finance.gov.au/sites/default/files/2020-08/consideration-of-broader-economic-benefits-in-procurement.pdf.
Sellers should provide the following information:
[bookmark: _Ref54770294]how they would communicate with Australian industry about participation opportunities, if they were the successful Seller;
[bookmark: _Ref54770300]any opportunities for Australian industry participation, if they were the successful Seller, in their Supply Chain (including long term); and
the procedures and resources they have to support clauses 5.2.1 and 5.2.2 above.
This information may also be used by the successful Seller (if any) to complete their Australian Industry Participation Plan, if this is required. 
In addition, as per the Department of Finance’s guidance material referred to in clause 5.1, Sellers could include details about matters such as:
paying taxes in Australia;
competitive pricing;
employing workers in Australia;
sharing knowledge with SMEs;
using products and services from a business that provides services from persons with a disability; and
developing innovative practices,
to show how they provide a direct economic benefit to Australia. 
[bookmark: _Ref56517254][bookmark: _Toc138851263]General Work Order Clauses
Guidance note:  Part 3 includes clauses for inclusion in a Work Order to provide for technical requirements and associated obligations. As described in clause 1.10, your Work Order should include other normal ICT contract protections, and the clauses in this Part 3 should be extracted and included in your Work Order as appropriate. You should seek legal advice when preparing a Work Order.
[bookmark: _Ref53052209][bookmark: _Ref54965947][bookmark: _Ref56517393][bookmark: _Ref56523954][bookmark: _Ref56524030][bookmark: _Toc138851264]Design Documentation of the Solution
[bookmark: _Ref53039712]Guidance note:  This clause includes obligations for the design of the Solution.  You will need to specifically identify any additional design requirements applicable to the Solution (noting that additional or more specific design requirements (including technical requirements) should be included in the Statement of Requirement (SOR)).  You will also need to ensure that where the SOR is referred to, there is a spot in the SOR where this is addressed (e.g. ongoing support specified in the SOR).  Note that development of the Design Documentation may be the subject of the initial phase of the Work Order.  If so, ensure you have appropriate phases clauses (including any rights to end the Work Order without financial consequence).  
General
1.5 [bookmark: _Ref57031848]Without limiting clause 17, the Seller acknowledges and agrees that: 
[bookmark: _Ref56523981]it is acting as a strategic and professional advisor to the Buyer in respect of this Work Order (including the development of the Solution); 
[bookmark: _Ref56524125]the Buyer expects the Seller to advise the Buyer on the Products required for the Solution and the Buyer is entitled to rely on that advice; and
as described in this clause 6, it is required to assume a degree of responsibility in respect of this Work Order and the Solution which reflects the requirements of clauses 6.1.1 and 6.1.2.
1.6 The Seller must provide Design Documentation:
in the manner and within the timeframe specified in the SOR; and 
that provides the information specified in the SOR.
1.7 In preparing the Design Documentation the Seller must:
1.7.1 review all information provided or made available to the Seller about the Buyer’s existing ICT environments or infrastructure which are relevant to the Solution, and actively seek any required information that is not provided or made available; Guidance note:  A reference could be provided here to another document (e.g. the SOR where the current environment etc might be outlined).
1.7.2 undertake all work necessary to prepare and submit to the Buyer for Acceptance:
the Design Documentation; and 
[bookmark: _Hlk59612483]all other Deliverables specified in the SOR (including Deliverables required for development, testing, implementation and ongoing support of the Solution); and
1.7.3 ensure that the Design Documentation for the Solution is consistent with the Buyer’s requirements as well as complying with the Specifications.
1.8 [bookmark: _Ref53401208]The Buyer acknowledges and agrees that any change to its requirements relevant to the design of the Solution (e.g. the functional requirements for the Solution) will be effected as a variation in accordance with clause ## [insert link to variation clause] and may be subject to additional Charges as agreed and specified in such a variation. 
1.9 [bookmark: _Ref58838269]Once a Deliverable specified in this clause 6 has been Accepted, it forms part of the Work Order and:
1.9.1 each party must comply with that Deliverable; 
1.9.2 the Solution must be delivered (e.g. built, implemented and operate) to comply with the Deliverable;
1.9.3 all future Services must be performed so that they implement and are consistent with that Deliverable; and
1.9.4 any changes to the Deliverable must be dealt with in accordance with the variation and governance requirements applicable to the Work Order.
1.10 [bookmark: _Ref57031864]Clause 6.5 applies to the following Deliverables (which are described in the SOR):
1.10.1 [insert list of Deliverables – example documents which may be relevant are listed below (and you will need to ensure there are appropriate definitions for these Deliverables in your Work Order)];
1.10.2 the Design Documentation;
1.10.3 the Implementation Plan; 
1.10.4 the Transition Out Plan; and
1.10.5 the Intellectual Property Plan.
Guidance note:  Buyers should reference the documents in the RFQ and SOR.
Responsibility for overall design of the Solution
Guidance note:  Some Sellers may consider that responsibility for the Solution should lie with the Buyer, because they are driving the Solution development and requirements.  Accordingly, the following clauses clarify that the Seller is responsible for the Solution (including the design of the Solution). The following clause 6.7 is a starting position and should be amended to reflect the specific Seller responsibilities for the Solution (e.g. not all Solutions in your ICT Work Order will require configuration or integration).
1.11 [bookmark: _Ref53401224]Without limiting any other requirement in the Work Order, the Seller is responsible for: 
1.11.1 ensuring that the overall design and operation of the Solution meets the requirements of the Work Order; 
1.11.2 the configuration, integration, compatibility and interoperability of all Products which are incorporated in, or otherwise part of, the Solution; 
1.11.3 the integration, compatibility and interoperability of any Products which are not part of the Solution, but which the Seller recommends or requires the Buyer to maintain or acquire in order to ensure that the Solution meets the requirements of the Work Order;  
1.11.4 the suitability of all Products, any conclusions, recommendations, assumptions or interpretations made by the Seller on the basis of those Products, and the Seller’s application or use of those Products; and
1.11.5 resolving any incompatibility, integration, interoperability or other design issue that may arise during the delivery of the Solution and performance of the Services.  
[bookmark: _Ref56520229]The Seller has been engaged by the Buyer based on the Seller’s expertise in providing the Services and knowledge of the Products.  The Buyer relies on the Seller to provide effective advice regarding the design and components of the Solution.  Accordingly, clause 6.7 applies despite any:
1.11.6 involvement of the Buyer, other Entities, Users, or other stakeholders in providing any information or ideas about the Solution or their participation in any workshops in relation to the design of the Solution; or
1.11.7 description in the SOR of Services having or involving any ‘collaboration’, 
‘co-operation’ or ‘co-design’ (which are intended to reflect only an input of ideas into the relevant plan or design, but not any responsibility for the design itself). 
Guidance note:  The following clause is designed to ensure the Seller is acting as a strategic partner of the Buyer in the recommendation of products which may comprise the Solution.  As Sellers have industry expertise in these products, it is appropriate that they take responsibility for management of those products. 
If the Design Documentation for the Solution requires or recommends that the Buyer maintain or acquire particular Products which are not incorporated in, or otherwise part of, the Solution but are needed to ensure the Solution meets the requirements of the Work Order, the Seller must ensure that the Design Documentation offers ongoing value for money to the Buyer. The Seller must do this by taking all possible steps to ensure that the required or recommended Products are selected based on a comparative analysis of the relevant financial and non-financial considerations for that type of Product, including each Product’s:
fitness for purpose;
performance history;
terms of use and their consistency with the Buyer’s requirements;
flexibility (including innovation and adaptability over the lifecycle of the Solution);
environmental sustainability (such as energy efficiency and environmental impact); and
whole-of-life costs,
and not on the basis of any proprietary or any other interest the Seller may have in relation to those Products.
1.12 The Seller must disclose in writing to the Buyer any: 
1.12.1 proprietary interest the Seller has; and 
1.12.2 other interest from which it or its related entities derive benefit (other than from the Charges payable in accordance with the Work Order),
in relation to any Products that form part of the Design Documentation of the Solution or which are required or recommended to ensure that the Solution meets the requirements of the Work Order.
[bookmark: _Ref56517403][bookmark: _Toc138851265]Core Product 
[bookmark: _Ref53501201][bookmark: _Ref52372707][bookmark: _Ref52372719][bookmark: _Ref52372768][bookmark: _Ref52372774][bookmark: _Ref52372783]Guidance note:  The following clause is designed to ensure the Seller is acting as a strategic partner of the Buyer in the recommendation of products which may comprise the Solution (which would include any component of the Solution provided by a Sub-layer).  Because Sellers have industry expertise in these products, it is appropriate that they take responsibility for management of those products. 
Buyers should ensure that they incorporate more specific clauses regarding Buyer Supplied Items in their Work Orders.
1.13 [bookmark: _Ref54884196]If:
1.13.1 the Solution incorporates, or otherwise includes as part of the Solution, a Product which is a Buyer Supplied Item (including an item specified as a Buyer Supplied Item in an Accepted Deliverable); or
1.13.2 the Seller specifically requires or recommends that the Buyer maintain or acquire a Product which is not incorporated in, or otherwise part of, the Solution, but which is needed to ensure the Solution meets the requirements of the Work Order (whether or not that Product is specified as a Buyer Supplied Item or an Accepted Deliverable),
then the Seller must comply with clause 7.2 (unless the Buyer otherwise requires in writing).
1.14 [bookmark: _Ref53501193]In the circumstances specified in clause 7.1, the Seller must:
assist the Buyer to:
select suitable Products; 
negotiate terms suitable to the Buyer with the Product (whether or not the Seller had recommended the Product ultimately procured by the Buyer); and
ensure the Buyer has contractual arrangements in place with the Seller, and Product vendor, which include licence and usage rights that meet the Buyer’s objectives for the Solution as identified in the work order.
1.14.1 access or facilitate access by the Buyer to whole of Government marketplaces and vendor agreements for the procurement of Products needed as Solution components;
1.14.2 manage the agreements, understandings or other arrangements for the Product for the benefit of the Buyer so that the Solution meets the SOR and the Accepted Deliverables; 
1.14.3 manage the agreements, understandings or other arrangements for the Product so that, to the maximum extent possible, the supplier complies with its obligations under that agreement, understanding or other arrangement, in a manner which effectively and efficiently utilises that Product for the purposes of the Solution; 
1.14.4 ensure that no act or omission of the Seller or Seller Personnel causes the Seller to be in breach of the agreements, understandings or other arrangements under which the Product is provided; 
1.14.5 provide support to the Buyer or another Entity, as reasonably requested by the Buyer or the Entity, to help the Buyer or Entity to comply with its obligations under the arrangements for the Buyer Supplied Items; and
1.14.6 if the Seller considers that a supplier of the Product is not complying with its agreement, understanding or arrangement for the Product or cannot or will not perform its obligations under that agreement, understanding or other arrangement in an effective and efficient manner, promptly notify the Buyer and act in accordance with the directions of the Buyer in respect of the non-compliance.  
1.15 [bookmark: _Ref53041046]For clarity, nothing in this clause limits the Seller’s obligations under the Work Order in relation to Buyer Supplied Items.
[bookmark: _Toc138851266][bookmark: _Ref56785346][bookmark: _Ref56785357][bookmark: _Ref57129964][bookmark: _Ref54724070][bookmark: _Toc54878567][bookmark: _Ref53752275]Buyer Responsibilities 
[bookmark: _Ref56687025]The Buyer must:
1.15.1 act reasonably in performing its obligations and exercising its rights under this Work Order; 
1.15.2 work co-operatively and collaboratively with the Seller, including in the process for design of the Solution to the extent that the Buyer participates in that process; 
1.15.3 where requested, provide reasonable assistance to the Seller to allow the Seller to enable the Seller to perform its own obligations; and
1.15.4 discharge any Buyer obligations set out in this Work Order (which may include providing information or reviewing Deliverables for approval) without undue delay.  
Nothing in clauses 6 or 7 is intended to: 
1.15.5 limit the Buyer’s obligations under clause 8.1; or 
1.15.6 require the Seller to warrant or take responsibility that third party Products used in the Solution will function in accordance with their specifications (noting that the Seller may be required to pass through any third party warranty to this effect).
[bookmark: _Ref56785365][bookmark: _Toc138851267]Continuous Improvement, Support and Enhancement
Guidance note:  Some of the details in this clause 9 (e.g. references to automation) may not be relevant for all ICT contracts. Ensure that this clause is amended to reflect your specific requirements of continuous improvement, support and enhancement.
1.16 The Seller must ensure the Solution maximises the use of automation, ease of use and efficiency in functionality, including as specifically described in the Work Order.
1.17 The Seller must continuously improve the value for money offered by the Services and the Solution using initiatives that increase productivity or efficiency, for example through increased automation or use of developing technologies and innovation.  The Seller must proactively and promptly advise the Buyer of relevant new trends in technology and of options available to improve the performance, flexibility or cost-effectiveness of the Solution.  The Seller must comply with any requirements in the Work Order relating to the matters referred to in this clause, or for specifically reporting on compliance with this clause.
1.18 [bookmark: _Toc54792186]The Seller acknowledges and agrees that the Buyer or an Entity may engage alternative providers for development, ongoing support, configuration, implementation, and enhancement of the Solution, including to implement a separate instance or version of the Solution, or for related services.
1.19 The Seller acknowledges that other contractors may provide support services to the Buyer for components of the Solution.  The Seller must integrate and manage the provision of support services by those other contractors as required to ensure the efficient resolution of support requests made by the Buyer’s Users and any Entity Users.
[bookmark: _Ref56517415][bookmark: _Toc138851268]Machinery of Government Changes
1.20 [bookmark: _Ref54884684]If, during the Term of this Work Order, a Machinery of Government (MOG) change occurs resulting in the transfer of functions from the Buyer to another Entity, the Buyer may transfer the responsibility for administering this Work Order in its entirety to the relevant Entity by giving notice under this Work Order to the Seller (MOG Notice). 
1.21 Without limiting clause 10.1: 
1.21.1 	the Buyer may require the Seller and the new Entity to enter into a deed of variation, and/or a new agreement on substantially the same terms as this Work Order; and
1.21.2 	the Seller may request the new Entity to enter into a deed of variation, and/or a new agreement on substantially the same terms as this Work Order.
Machinery of Government Changes affecting a Work Order
1.22 The changes described in clause 10.4 are referred to as MOG changes.  The process in clauses 10.4 to 10.9 may be used by an Entity if any of the circumstances in clause 10.4 arise, whether or not they are related to a formal change in Government.
1.23 [bookmark: _Ref54884815]The Seller acknowledges and agrees that, during the Term of the Work Order:
1.23.1 there may be changes in the name, size, scope, functions, business or operations of an Entity (including as a result of MOG changes); 
1.23.2 such changes may result in:
(a) a transfer of functions from one Entity to another;
(b) the amalgamation of Entities;
(c) an Entity no longer existing; 
(d) the creation of a new Entity; or
(e) an Entity performing functions or activities for or on behalf of another Entity or Entities; 
all or part of the Work Order may need to be changed or transferred to another Entity, to reflect a change identified in this clause 10.4; and
the Government is entitled to be viewed as a single customer, and Services and the Solution (or parts of the Services or Solution) supplied by the Seller under this Work Order may be transferred between Entities as required, without additional Charges or costs being imposed as a result.
1.24 [bookmark: _Ref59638151]At any time, the Buyer or an Entity may issue a MOG Notice to the Seller in relation to a change referred to in clause 10.4 (MOG Notice).  The MOG Notice must set out:
1.24.1 the affected Entities;
1.24.2 the nature of the change affecting the Entity, including any other Entity affected by the change; and
1.24.3 the Entity’s requirement that, as a result of the change:
(a) [bookmark: _Ref54885580]the Work Order be expanded to include additional:
(i) Services; 
(ii) users or other licence or other metrics (including use of the Services by, or for the benefit of, another Entity); and/or
(iii) permitted uses, functions, tasks or activities,
in respect of Services already provided by the Seller under the Work Order; or
(b) [bookmark: _Ref54885696]the Work Order be reduced by:
(i) all or part of the Work Order being transferred to another Entity; and/or
(ii) all or part of the Work Order being terminated (including through a reduction in the scope of the Work Order).
Transfer of a Work Order
1.25 If a MOG Notice notifies the Seller of transfer of the Work Order from one Entity to another Entity (where an expansion or reduction is not required), the Work Order is transferred from the date specified in the MOG Notice, but the Entity will comply with any obligations to provide details of the transfer to the Seller.
Expansion of a Work Order
1.26 [bookmark: _Ref54885718]If a MOG Notice contains an Entity requirement to expand the Work Order in accordance with clause 10.5.3(a), then:
1.26.1 [bookmark: _Ref54885593]the Seller must provide the Services, or additional Services, in accordance with the terms of the Work Order, to reflect the changed arrangements;
1.26.2 if the Work Order already contains the flexibility to meet the obligation in clause 10.7.1 (for example, because the change to the Services, or provision of additional Services, is covered by the pricing or pricing mechanisms or metrics for calculating the Charges), the parties will: 
exercise that flexibility; or 
if required, agree to vary the Work Order to reflect the changed arrangements, and the Charges as calculated in accordance with the Work Order will apply to those changed arrangements; and 
1.26.3 if the Work Order does not contain the flexibility to meet the obligation in clause 10.7.1, the Seller may propose an amendment to the Charges as a variation to the Work Order to take into account the changed arrangements.  Any such amendments must:
(a) equitably reflect the changes (including, where applicable, by taking into account any reduction in any other Work Order as a result of the change identified in the MOG Notice); and
(b) be consistent with the existing cost, resourcing and pricing in this Work Order.
Reduction of a Work Order
1.27 If a MOG Notice contains an Entity requirement to reduce the Work Order in accordance with clause 10.5.3(b), then:
1.27.1 if all or part of the Work Order is being transferred to a new Entity:
(a) until otherwise required by the new Entity, the Seller must continue to provide the Services being transferred to the new Entity on the terms of the Work Order;
(b) if necessary, the Seller and the new Entity will, as required by the new Entity, either:
(i) enter into a new Work Order so that the transferred Services are provided on terms that are no less favourable for the new Entity than the provision of those Services under the original Work Order; or
(ii) vary the Work Order with the new Entity (including in accordance with clause 10.7 if required by the new Entity); 
(c) the Charges under the Work Order will be changed to reflect the reduced scope of the Services, but no claim for any unavoidable costs or any other form of compensation (including under clause ## [insert link to termination clause]) can be made by the Seller in respect of Services which are transferred to the new Entity; and
1.27.2 if all or part of the Work Order is being terminated or reduced in scope but clause 10.9.1 does not apply, the Entity may terminate or reduce the scope of the Work Order in accordance with clause ## [insert link to termination clause].
1.28 [bookmark: _Ref54884832]Without limiting clause ## [insert link to termination clause]: 
1.28.1 [bookmark: _Ref54885763]the Entity may require the Seller and the new Entity to enter into a deed of variation, and/or a new agreement on substantially the same terms as the Work Order; and
1.28.2 the Seller may request the new Entity to enter into a deed of variation, and/or a new agreement on substantially the same terms as the Work Order.
[bookmark: _Toc138850752]
[bookmark: _Toc138851269]Protections
Notification of Significant Events
1.29 For the purposes of this clause, ‘Significant Event’ means:
(a) any adverse comments or findings made by a court, commission, tribunal or other statutory or professional body:
regarding the conduct or performance of the Seller; or
impacting on the professional capacity or capability of the Seller’s Personnel to deliver the Deliverables;
(b) any adverse comments or findings made by a court, commission, tribunal or other statutory or professional body regarding the conduct or performance of the Seller’s officers, employees, agents or Subcontractors that impacts or could be reasonably perceived to materially impact on the Seller’s professional capacity, capability, fitness or reputation;
(c) any unsettled judicial decisions made against it relating to unpaid employee entitlements;
(d) other significant matters, including the commencement of legal, or regulatory action, disciplinary action by an independent person or disciplinary action internal to the Seller, involving the Seller or its officers, employees, agents or Subcontractors, that may have a material adverse impact on:
the Seller’s compliance with Commonwealth policy or legislation; or
the Buyer’s compliance with Commonwealth policy or legislation; or
the Commonwealth’s reputation; or
the professional capacity or capability of the Seller or its officers, employees, agents, or Subcontractors to deliver the Deliverables; and
any non-compliance by:
the Seller or its officers or employees; or
to the extent that information is known by or reasonably available to the Seller, the Seller’s agents or Subcontractors,
with any judgement against the Seller, its officers, employees, agents or Subcontractors (as relevant) from any court or tribunal (including overseas jurisdictions but excluding judgments under appeal or instances where the period for appeal or payment/settlement has not expired) relating to a breach of workplace relations law, work health and safety law or workers’ compensation law.
1.30 During the Term of this contract, and to the extent permitted by law, the Seller must issue the Buyer a notice immediately on becoming aware of a Significant Event.
1.31 The notice issued under clause 11.2 must provide, to the extent that information is known by or reasonably available to the Seller at the time of giving the notice, a summary of the Significant Event, including the date that it occurred and whether any Personnel or other personnel engaged in connection with the Deliverables were involved.   
1.32 Prior to the Seller providing a notice under 3.12.2 in respect of an event, the Buyer may notify the Seller in writing that an event is to be considered a Significant Event for the purposes of this clause, and where this occurs the Seller must issue a notice under clause 11.2 in relation to the event within 5 business days of being notified by the Buyer, unless a different timeframe is agreed in writing with the Buyer.
1.33 Where reasonably requested by the Buyer, the Seller must provide the Buyer with any additional information regarding the Significant Event (to the extent that information is known or reasonably available to the Seller at the time that the Buyer makes the request) within 5 business days of the request, unless a different timeframe is agreed in writing with the Buyer.
1.34 If the Buyer is notified of a Significant Event in accordance with clause 11.2, or notifies the Seller of an event under clause 11.4, then the Buyer may:
notify the Seller that no further action in relation to the Significant Event is required;
notify the Seller that a remediation plan is required; or
acting reasonably, determine that the Significant Event is of such a serious or significant nature that it is not appropriate the contract continue, the Buyer may issue a notice to the Seller of that and the occurrence of the Significant Event will be deemed to be a material breach for the purpose of clause ## [insert link to termination for material breach clause].
1.35 If requested by the Buyer, the Seller must prepare a draft remediation plan and submit that draft plan to the Buyer’s Representative for approval within 10 business days of the request, unless a different timeframe is agreed in writing with the Buyer.
1.36 A draft remediation plan prepared by the Seller under clause 11.7 must include the following information:
how the Seller will address the Significant Event in the context of the Deliverables, including confirmation that the implementation of the remediation plan will not:
(a) materially impact on the delivery of the Deliverables; or 
(b) impact on compliance by the Seller with its other obligations under the contract; and
how the Seller will ensure events similar to the Significant Event do not occur again; and
any other information reasonably requested by the Buyer.
1.37 The Buyer will review the draft remediation plan and may:
approve the draft remediation plan;
notify the Seller of the details of any changes that the Buyer, acting reasonably, considers are required to the draft remediation plan; or
notify the Seller that the Buyer considers the draft remediation plan is unsatisfactory having regard to the nature of the Significant Event and the likelihood that the draft remediation plan addresses the matters raised by the Significant Event, in which case the Buyer will request that the Seller give, in writing, and within 5 business days of the request, reasons explaining how the draft remediation plan sufficiently addresses the Significant Event and propose any further amendments that would assist further with this.
The Seller must make any changes to the draft remediation plan reasonably requested by the Buyer under clause 11.9.2 and resubmit the draft remediation plan to the Buyer for approval within 5 business days of the request unless a different timeframe is agreed in writing by the Buyer. This clause 11.10 will apply to any resubmitted draft remediation plan.
The Buyer may:
approve the resubmitted draft remediation plan; or
notify the Seller that the Buyer considers that the resubmitted draft remediation plan is unsatisfactory because it has not sufficiently addressed the changes reasonably requested by the Buyer under clause 11.9.2, in which case the Buyer will request that the Seller give, in writing, and within 5 business days of the request, reasons explaining how the resubmitted draft remediation plan sufficiently addresses the changes request by the Buyer, and propose any further amendments that would assist further.
If the Seller provides a response as requested by clause 11.11.2 within 5 business days of the request, the Buyer must review the response and may:
approve the Seller’s reasons and if applicable the further proposed amendments, in which case the Buyer will approve the resubmitted draft remediation plan (resubmitted again if relevant); or
reject the resubmitted draft remediation plan (resubmitted again if relevant) if the Buyer determines, acting reasonably, that the Seller’s reasons and if applicable the further proposed amendments do not sufficiently address the changes requested by the Buyer, in which case the Buyer will notify the Seller of that, and the failure to provide a satisfactory remediation plan will be deemed to be a material breach of the contract for the purpose of clause ## [insert link to termination for material breach clause].
If the Seller does not provide a response as requested by clause 11.11.2 within 5 Business Days of the request, then the Seller will be deemed to be in material breach for the purpose of clause ## [insert link to termination for material breach clause].
1.38 Without limiting its other obligations under the contract, the Seller must comply with the remediation plan as approved by the Buyer. The Seller agrees to provide reports and other information about the Seller’s progress in implementing the remediation plan as reasonably requested by the Buyer.
1.39 The Buyer’s rights under this clause are in addition to and do not otherwise limit any other rights the Buyer may have under the contract. The performance by the Seller of its obligations under this clause will be at no additional cost to the Buyer.



[bookmark: _Toc53498765][bookmark: _Ref54273920][bookmark: _Ref54273947][bookmark: _Ref54273952][bookmark: _Ref54273972][bookmark: _Ref54273978][bookmark: _Ref54943180][bookmark: _Ref54966365][bookmark: _Ref54966395][bookmark: _Ref54966399][bookmark: _Ref54966405][bookmark: _Ref54966412][bookmark: _Ref56517442][bookmark: _Ref57985435][bookmark: _Ref57985462][bookmark: _Ref57985604][bookmark: _Toc138851270]Whole of Government Arrangements 
Seller acknowledgement
1.40 [bookmark: _Ref59612157]The Seller acknowledges the Government has, and will continue to, set up whole of Government arrangements (WofG Arrangements) that enable or facilitate the provision of certain ICT goods and services to one or more Government Entities.
1.41 The Seller acknowledges and agrees that part or all of the Services under the Work Order may be affected by a WofG Arrangement and if the Services are affected, the Buyer, in its discretion, may exercise any option available to it under this clause 11 otherwise, as required to deliver value for money to the Government.
Incorporating terms from a Seller WofG Arrangement
1.42 The parties agree that if:
1.42.1 during the Term the Government implements a WofG Arrangement to which the Seller or a Subcontractor is a party; 
1.42.2 the Buyer, in its absolute discretion, considers that terms and conditions under which the Services are provided to it should be those which would be provided to it by the Seller under an agreement made pursuant to the WofG Arrangement; and
1.42.3 [bookmark: _Ref52367350]the Buyer notifies the Seller that it requires some or all of the Services to be provided under the WofG Arrangement,
then:
1.42.4 the parties must amend the Work Order in accordance with the notice in clause 11.3.3, to take effect as the date of the notice (or as otherwise agreed by the parties) so that:
(a) to the extent of any inconsistency between the terms of the Work Order and the terms of the WofG Arrangement that the Buyer requires the Services to be provided under, the terms of the Work Order will be replaced with the terms of the WofG Arrangement; and
(b) to the extent that there is no such inconsistency, the terms of the Work Order will continue.
1.43 The notice referred to in clause 11.3.3 may provide that the Work Order will only be changed to replace all amounts payable by the Buyer for the Services with the amounts that would be payable under the applicable WofG Arrangement.
Acquiring services from a WofG Arrangement
1.44 The parties agree that if:
1.44.1 during the Term the Government implements a WofG Arrangement in respect of services similar to the Services; 
1.44.2 the Buyer, in its absolute discretion, decides to obtain some or all of the Services from a service provider on the panel of a WofG Arrangement rather than under the Work Order; and
1.44.3 [bookmark: _Ref52367393]the Buyer notifies the Seller that Services under the Contract are no longer required from the Seller,
then:
1.44.4 the parties must amend the Work Order to reflect the notice referred to in clause 11.5.3, so that:
(a) the services to be provided by a service provider on the panel of a WofG Arrangement will be removed from the Services to be provided by the Seller;
(b) the Work Order will be amended to reflect the change in the scope of the Services to be provided by the Seller under the Work Order (including any relevant adjustments in the Charges); and
(c) to the extent that there is no such inconsistency, the terms of the Work Order will continue.
1.45 The notice referred to in clause 11.5.3 must include details of the Services to be provided to the Buyer under the WofG Arrangement, rather than under the Work Order.
Seller assistance
For the purposes of this clause 11 the Seller must, if permitted by the WofG Arrangement and required by the Buyer:
[bookmark: _Ref57985512]place an order under the WofG Arrangement for the benefit of the Buyer and any additional Entity required by the Buyer; or
[bookmark: _Ref57985506]provide all reasonable assistance to the Buyer to place an order under the WofG Arrangement.
Variation process and reduction costs do not apply to WofG Arrangement
1.46 The Buyer will not be required to pay the Seller any costs for reduction of the scope of the Services due to a WofG Arrangement.  Clause ## [insert reference to termination/reduction in scope for convenience clause] does not apply to any amendment to the Work Order under this clause 11 as a result of a WofG Arrangement.
1.47 The Buyer will prepare the necessary documentation to reflect any amendment to the Work Order effected by the notice given under this clause 11 and forward that documentation to the Seller.
Subcontractors
1.48 The Seller must ensure that any Subcontractors agree to the inclusion, in each subcontract, of a clause substantially in the same terms as this clause 11 which will allow: 
1.48.1 the Buyer to take advantage of any WofG Arrangement to which any of the Subcontractors are a party; and
1.48.2 the Seller to reduce the scope of the subcontract in the event that the Buyer exercises its rights in this clause 11 to reduce the scope of the Work Order in order to transfer part of the Services to a WofG Arrangement.
No limitation 
1.48.3 While components of the Solution may be procured under a WofG Arrangement, this does not limit the Seller’s obligations set out in this Work Order, in particular to provide a Solution that is compatible with the Buyer’s requirements.
[bookmark: _Ref56669564][bookmark: _Ref56687748][bookmark: _Ref56689151][bookmark: _Ref56689471][bookmark: _Ref58837677][bookmark: _Toc138851271][bookmark: _Ref56517449]Sub-layers
Guidance note: This clause 12 is a new clause, designed to reflect Commonwealth policy initiatives to provide more opportunities to include and recognise the participation of SMEs and Indigenous Sellers, and to allow for greater oversight and control by Buyers. This clause also gives the Buyer control over who the Seller contracts with to provide components of the Solution.
Clause 12 is designed to:
provide transparency of the supporting entities that contribute to the delivery of the Buyer’s outcomes (rather than just first layer subcontractors) through a clear reporting mechanism;
provide the Commonwealth with information on unknown and emerging Sellers and provide them with more opportunity to engage directly with Government; and
contribute to Commonwealth data on SME participation and the wider economic benefits to Australia.
General
1.49 This clause 12 and the provisions in this Work Order regarding Sub-layers:
1.49.1 are intended to support Government policy objectives (including relating to SME and Indigenous enterprise participation) by providing visibility and oversight of the different components and entities that form part of the Solution to be delivered by the Seller; 
1.49.2 are intended to supplement (rather than limit or derogate from) the Seller’s obligations set out in this Work Order (including obligations relating to subcontracting, reporting and access to information); and
1.49.3 are not intended to limit the Seller’s responsibility for providing the Deliverables. 
1.50 The Seller must manage the performance of Sub-layers as required to ensure the delivery of the Solution and all Deliverables in accordance with this Work Order. 
Buyer approval and oversight of Sub-layers
1.51 [bookmark: _Ref56596903]The Seller must not enter into any contractual arrangement with any Sub-layer without the Buyer’s prior written consent (which may be provided as a consent to subcontracting pursuant to clause ## [insert link to subcontracting clause]). The Buyer may, as a condition of its consent, require the Seller to provide information about the proposed contractual arrangement.
1.52 [bookmark: _Ref56596904]If the Seller has an existing contractual arrangement with a Sub-layer independent of this Work Order (e.g. an ongoing standing offer for the provision of goods or services with the Sub-layer) then the Seller must provide information reasonably requested by the Buyer about that contractual arrangement. 
Reporting on Sub-layers
1.53 [bookmark: _Ref56599276]The Seller must provide reports to the Buyer regarding all Sub-layers, as further described in clause 12.6. Unless otherwise agreed with the Buyer, the reports must be provided: 
1.53.1 annually, on each anniversary of the commencement date of the Work Order; 
1.53.2 on exception, following the addition of a new Sub-layer or any material change to the Seller’s arrangements with a Sub-layer; and
1.53.3 at other times as reasonably required by the Buyer.
1.54 [bookmark: _Ref56598915]The reports provided by the Seller pursuant to clause 12.5 must include:
1.54.1 details of the Seller’s contractual arrangements with the Sub-layer including the term, total price, contracting entity and whether that entity is an SME or Indigenous enterprise; and
1.54.2 other information reasonably required by the Buyer. 
Limit on the Seller’s obligation to provide information
1.55 [bookmark: _Ref56596853]The information which must be provided by the Seller pursuant to this clause 12 (including on request by the Buyer under clauses 12.3 or 12.4 or in reporting under clause 12.5) does not include internal cost models of the Seller or the Sub-layer or other information that is confidential to the Sub-layer. 
1.56 If information requested by a Buyer cannot be disclosed due to obligations of confidentiality which the Seller owes to the Sub-layer, the Seller agrees to seek that third party’s consent to disclose the information. 
[bookmark: _Toc138851272][bookmark: _Ref56669660][bookmark: _Hlk56672307]Supply Chain 
The Seller acknowledges that the Solution may be provided in (or in relation to) an ICT environment that is sensitive and that the protection of the Buyer’s ICT environment (including any virtual or online environment) is a priority for the Buyer including: 
ensuring the security, confidentiality, integrity, and availability of the Solution; and
maintaining the integrity of the Supply Chain in relation to the Solution.
Without limiting any other clause of this Work Order, throughout the Term of the Work Order, the Seller must: 
if requested by the Buyer, provide the Buyer with information as reasonably requested by the Buyer within the timeframe reasonably requested by the Buyer (or if no timeframe is specified, promptly) about the Seller’s Supply Chain as it relates to, or impacts on, the Solution, including information about:
the identity of the Seller’s Supply Chain Elements;
the Seller’s alliances, partnerships, and contracts with third party suppliers; 
the particular element of the Solution (or part thereof) provided by each Supply Chain Element; and
any goods and services provided by the Seller’s Supply Chain Elements,
including any changes to the Supply Chain, any Supply Chain Element, the Seller’s alliances, partnerships, and contracts with third party suppliers, or any goods and services provided by the Seller’s Supply Chain Elements;
provide any information reasonably requested by the Buyer within the timeframe reasonably requested by the Buyer (or if no timeframe is specified, promptly), including to assist with the assessment of national security or other risks in a timely manner; and
use reasonable endeavours to protect the security, confidentiality, integrity, and availability of the Solution, Buyer Material, and information about Buyers and Entities from unauthorised access or distribution (including by using reputable Supply Chain Elements).
[bookmark: _Ref54796408][bookmark: _Toc54878580][bookmark: _Toc138851273][bookmark: _Ref54881047]Substitution
1.57 This clause 14 applies if the Seller is contracting as the lead or prime entity of a consortium or otherwise if specified in the Work Order. 
1.58 Nothing in this clause 14 is intended to limit the Seller’s responsibility for the Solution and the Services, including where the Seller subcontracts any aspect of the performance of the Solution or the Services to a consortium member. 
1.59 [bookmark: _Ref54793775]If requested by the Buyer the Seller must provide to the Buyer a deed of substitution:
1.59.1 within a timeframe acceptable to the Buyer and in a form that is acceptable to the Buyer;
1.59.2 which allows for the substitution of the Seller by a consortium member or other Subcontractor nominated by the Buyer; and
1.59.3 which is properly executed by that consortium member or Subcontractor.
1.60 [bookmark: _Ref19087742]If, in accordance with a deed of substitution provided under clause 14.3, the Buyer requires the substitution of the Seller then the Seller must do all other things reasonably necessary to effect and facilitate that substitution.
[bookmark: _Ref54966437][bookmark: _Ref54966447][bookmark: _Ref54966454][bookmark: _Toc138851274]Transition Out Services
General
1.61 The Seller agrees that it is critical for the Buyer and Entities to have continuity in relation to the Services and operation of the Solution. For that reason, the Buyer and Entities rely significantly on the Seller fulfilling obligations in this clause 15 in respect of the transition out of the Services and the Solution (Transition Out Services). Accordingly, the Seller must ensure that the transition out occurs in a timely and orderly manner during the period required by the Buyer and applicable Entities (Transition Out Period).
1.62 The Seller acknowledges and agrees that:
1.62.1 the rights of the Buyer in this clause 15 may be exercised by an Entity; and
1.62.2 its obligations in respect of the Buyer apply to any Entity,
as required by that Entity and as applicable to the Services and the Solution as used by that Entity. 


Transition-Out Plan
1.63 If requested by the Buyer, the Seller must:
1.63.1 prepare and submit to the Buyer for Acceptance, a plan to perform the Transition Out Services (Transition Out Plan) in accordance with the requirements set out in this clause 15 and any additional requirements in the Work Order or otherwise notified by the Buyer; 
1.63.2 regularly review and update the Transition Out Plan, and submit the reviewed and updated plan to the Buyer for Acceptance, in accordance with the timeframes set out in the Work Order or otherwise required by the Buyer;
1.63.3 make any amendments to the Transition Out Plan which are requested by the Buyer and submit the updated Transition Out Plan to the Buyer for review; and
1.63.4 ensure that, at all times during the Term of the Work Order, on 20 business days’ notice, it is able to deploy all necessary resources to undertake Transition Out Services in accordance with the approved Transition Out Plan.
Requirements for Transition-Out Services
1.64 Transition Out Services must include (at a minimum) the following:
1.64.1 to the extent required by the Buyer, procuring licences for or ongoing rights to use any third party material or Products used in the Services and the Solution;
1.64.2 the provision to the Buyer or its nominee of all information including data, manuals and other documentation and training necessary for the Buyer or its nominee to assume the provision of the Services, the operation of the Solution or provision of goods or services similar to the Services or the Solution;
1.64.3 making key Seller Personnel and other Seller Personnel (as required by the Buyer) available for discussions with the Buyer or its nominee as may be required to ensure orderly transition of the Services and the Solution; 
1.64.4 the delivery to the Buyer or its nominee of all documents which are necessary to enable the Services, Solution or goods or services similar to the Services or Solution to be provided by the Buyer or its nominee in a manner which ensures orderly transition and continuity of the provision of the Services or ongoing support or operation of the Solution;
1.64.5 at the Buyer’s request, the novation of all contracts or licences relating to the provision of the Services and the Solution to the Buyer or its nominee at no additional charge to the Buyer, unless otherwise agreed by the parties;
1.64.6 allowing new service providers, if any, to access the Seller’s premises to assist in the orderly transition of the provision of the Services, Solution or goods or services similar to the Services or the Solution; 
facilitating the achievement of the Buyer’s requirements by providing support and assistance to the Buyer or any Entity that has been receiving the benefit of the Solution through the provision of shared services (or any similar arrangement) from the Buyer;
facilitating the achievement of the Buyer’s requirements by negotiating in good faith with the Buyer and any other Entity that has been receiving the benefit of the Solution from the Buyer, to give continued access to any component of the Solution to the extent it is required by the Buyer or Entity following expiry or termination of the Work Order;
1.64.7 otherwise facilitating ongoing rights required to meet the Buyer’s requirements; and
1.64.8 comply with the reasonable requirements of the Buyer during and after the Transition Out Period.
No removal or redeployment of Key Personnel
1.65 The Seller must not, at any time during any Transition Out Period, remove or redeploy from provision of the Services or the Solution (including the provision of Transition Out Services), any of its Personnel other than as approved by the Buyer.
[bookmark: _Ref53395469][bookmark: _Toc138851275]Governance clauses 
Guidance note:  This Part 4 includes clauses that can be included in a Work Order to set out governance requirements. They are general clauses only, and more specific clauses should be included in your Work Order to reflect your specific requirements. You should think carefully about how you want to work together with the Seller and any other parties and ensure that is reflected in your Work Order. 
[bookmark: _Ref53752129][bookmark: _Toc138851276]Governance 
Guidance note:  More specific governance obligations (including specific meeting or forum requirements) can be included here. 
1.66 The Seller acknowledges the importance of ensuring it engages with the Buyer and Entities and agrees to (at no additional cost) participate in any governance forums, reviews and governance activities as specified in the Work Order or otherwise required by the Buyer (which may include forums, reviews and governance activities with Entities and with other contractors).
1.67 The governance framework and arrangements supporting the delivery of the Services and the relationship between the Buyer, Entities and the Seller will be reviewed by the Buyer on a regular basis. The governance framework may be revised at the Buyer’s discretion and the Seller must (at no additional cost) comply with any changes to the governance requirements implemented by the Buyer from time to time. 
[bookmark: _Ref57129085][bookmark: _Ref57129222][bookmark: _Toc138851277][bookmark: _Ref56517525]Strategic Relationship
1.68 The parties acknowledge and agree that a key feature of this Work Order is the establishment of a close, working and strategic relationship between the Seller and the Buyer.
1.69 The Seller must act as a trusted and professional adviser to the Buyer in respect of its ICT services and strategy, and offer holistic and strategic advice to assist the Buyer to achieve its objectives.  This must involve, at a minimum:
1.69.1 [bookmark: _Ref59625752]proposing innovative ideas for the continuous improvement of the quality, effectiveness and efficiency of the Solution and of the Buyer’s ICT environment; 
1.69.2 offering and providing the Solution, and its Products and Services, in a manner which is responsive to the Buyer’s changing business and portfolio needs, strategic direction and environment;
1.69.3 providing holistic, independent and strategic advice on the Buyer’s ICT service requirements as required by the Buyer;
1.69.4 proactively anticipating and identifying risks, and offering solutions and advice in respect of those risks which are practical and reflect industry best practice;
1.69.5 contributing ideas to the Buyer for technological innovation generally (i.e. outside of its obligations in respect of the Solution and the Buyer’s ICT environment in clause 17.2.1);
1.69.6 showing foresight and use of best industry practice to improve ICT-led strategic planning within the Buyer’s organisation and Government more broadly; 
1.69.7 having a thorough understanding of the Buyer’s business and portfolio outcomes, requirements, challenges and priorities based on information provided by the Buyer to the Seller, or information otherwise available to the Seller;
1.69.8 considering achievement of high levels of customer satisfaction of the Seller to be essential; and
1.69.9 proactively engaging with the Buyer in implementing its ICT strategy including by contributing ideas for continual improvement.
Guidance note:  These are general provisions. Consider being specific about Buyer expectations if possible, and include these requirements in the Buyer’s performance framework as qualitative measures (with a clear description of what is expected and how this requirement will be measured).
[bookmark: _Ref59029600][bookmark: _Toc138851278]Relationships with Other Sellers
Guidance note:  More specific relationship obligations could be included here if required. 
The Seller acknowledges that the Buyer receives and will receive services from a number of Other Sellers. 
The Seller must work collaboratively with the Buyer and Other Sellers to deliver the Solution and Services so that the Buyer receives a seamless end-to-end service for the delivery of the Solution and Services including all components provided by Other Sellers.
The Seller must exhibit all necessary behaviours, to:
ensure that Buyer Personnel and Seller Personnel work together in accordance with this Work Order;
deal with the Buyer and Other Sellers frankly and openly on a ‘best for project’ basis;
strive to resolve differences between the Seller, the Buyer and Other Sellers quickly;
minimise the resource effort required from the Buyer to manage the Seller and Other Sellers;
ensure interdependencies between contracts relating to the Solution are effectively and efficiently resolved;
inform the Buyer and Other Sellers in a timely way of matters that may affect the Solution and the performance of this Work Order;
work cooperatively with the Buyer and Other Sellers to minimise and mitigate Solution risks;
maximise the likelihood that emerging risks, issues or problems are resolved without the Buyer’s intervention;
for risks, issues or problems that cannot be resolved between the Seller and Other Sellers, to present to the Buyer a workable solution and then, if Accepted by the Buyer, implement that solution; and 
achieve maximum value for money for the Buyer. 
[bookmark: _Ref56517531][bookmark: _Toc138851279]Cooperation and Collaboration
The parties acknowledge and agree that any:
participation by the parties in any cooperative or collaborative arrangements that may be established in relation to the Work Order or the approach to market process that preceded the Work Order (however described, constituted or convened and including any regular or ad-hoc meetings or other fora); and
decisions, documentation or other outcomes agreed, produced or made in relation to those arrangements,
do not (and the persons participating in any such processes have no authority to):
change the rights or obligations of the parties under the Work Order (including in relation to the liability of one party to the other);
vary the Work Order (including in relation to price and scope); or
relieve the Seller from any of its obligations under the Work Order,
unless and until any Work Order variation processes have been undertaken in accordance with clause ## [contract variation clause].
[bookmark: _Ref56517639][bookmark: _Toc138851280]Pricing Clauses
Guidance note:  This Part 5 includes pricing clauses for inclusion in a Work Order. In preparing a Work Order, you will need to ensure that your Charges are clearly described and cover all elements of the services and Solution. In particular, the Charges should cover: 
Use by the Buyer (and any required Buyer Users e.g. Entities); 
specific known Use requirements; and
a price basis for other use requirements e.g. metrics for scalability, price basis for other Entities to buy the same products or professional services.
Buyers should avoid multiple sets of metrics for different Solution components or, at least, ensure the metrics are consistent and separately useable.
[bookmark: _Ref56517628][bookmark: _Toc138851281]Charges
The Charges payable by the Buyer and the other Entity will be adjusted to reflect the increased total volumes of Use, in accordance with the metrics and pricing included in the Work Order.
[bookmark: _Ref56517648][bookmark: _Toc138851282]Charges and agile methodology
Guidance note:  This clause is designed to provide pricing controls for use of the agile methodology.  If your Work Order does not use the agile methodology, this clause is not required.
The parties acknowledge and agree that the Charges agreed under this Work Order comprise both fixed Charges and flexible Charges.  All Charges are subject to Acceptance by the Buyer of Deliverables and milestones, and no Charges are payable in respect of:
user stories that are in the product backlog; or
user stories for which all associated Deliverables have not been Accepted by the Buyer.
Fixed Charges
The parties acknowledge and agree that fixed Charges are payable to the Seller upon achievement of an applicable milestone. 
Flexible Charges
The parties acknowledge and agree that:
flexible Charges are payable to the Seller for product backlog items which have met the definition of done in accordance with the applicable sprint plan; and
no flexible Charges are payable for an item meeting the definition of done until a progress certificate has been issued by the Buyer in relation to that item. 
For clarity, no flexible Charges (or any other part of the Charges) are payable in respect of any items in the product backlog unless and until they are completed in a sprint and the Buyer issues a progress certificate.  No flexible Charges are payable for product backlog items included in the fixed Charge for a milestone.
[bookmark: _Ref53500306]The Seller must calculate the flexible Charges to be invoiced for a sprint on the basis of:
the product backlog items specified in a sprint plan agreed with the product owner for that sprint, including any variation to the sprint plan agreed using the applicable change control process; 
the number of product backlog items that meet the definition of done as a proportion of the total planned for the sprint;
completion of each product backlog item meeting the definition of done as agreed with the product owner (and issue of a progress certificate for all product backlog items meeting the definition done); and
the progress certificate issued by the Buyer for product backlog items meeting the definition of done.
The Seller must only invoice the Buyer for flexible Charges calculated in accordance with clause 21.5.
[bookmark: _Ref56517808][bookmark: _Toc138851283]Policy
Guidance note:  This Part 6 includes policy clauses for inclusion in your Work Order. These clauses are not an exhaustive list, and you should ensure that your Work Order includes all of your policy requirements (including internal policy requirements, and broader Government policy requirements). 
[bookmark: _Ref56517800][bookmark: _Toc138851284]General
The Seller must ensure that the design and development of the Solution (including components of the Solution) aligns with: 
existing whole of Government policies, frameworks and strategies (including the Digital Service Platforms Strategy, Whole of Government Hosting Strategy, Secure Cloud Strategy, National API Design Standards and the Digital Service Standard); and
the Buyer’s policies specified in this Work Order or as notified to the Seller from time to time.
[bookmark: _Ref56517820][bookmark: _Toc138851285]Digital Sourcing Contract Limits and Reviews Policy
The Seller acknowledges that this Work Order is subject to the Digital Sourcing Contract Limits and Reviews Policy.  Accordingly, the parties must comply with the Digital Sourcing Contract Limits and Reviews Policy, including the rules under the policy for all digital (including ICT) contracts.
[bookmark: _Ref56517838][bookmark: _Ref56669691][bookmark: _Ref58921451][bookmark: _Toc138851286]Small to medium enterprise
[bookmark: _Ref58477484]The Seller must, where possible, seek to: 
utilise components for the Solution, and any required services, sourced from small to medium enterprises (SMEs); and
engage SMEs as Subcontractor or utilise SMEs in the Sub-layers or Supply Chain to perform the Services, or parts of the Services. 
Without limiting any other obligations in this Work Order, the Seller must report on SME participation in the performance of the Seller’s obligations, including on the matters referred to in clause 24.1, in the manner and at the level of detail required by the Buyer from time to time.
Guidance note:  Buyers and Sellers should ensure they encourage the involvement of SMEs, including in accordance with the Commonwealth Procurement Rules (CPRs).  Buyers and Sellers should also seek to use SMEs in any capacity possible (e.g. as the prime contractor, or as a Sub-layer, Subcontractor or Supply Chain).
Buyers should note the exemption from Division 2 of the CPRs included in clause 17 of Appendix A:  Exemptions (the procurement of goods or services valued up to $200,000, provided the requirements under the Indigenous Procurement Policy are first applied).  This exemption took effect on 14 December 2020.  Buyers should seek procurement advice regarding the application of this exemption to their procurement. 
The Buyer should ensure it obtains reports from the Seller on SME participation so performance against this obligation can be measured.  The Buyer could consider including compliance with this obligation in its performance framework (e.g. including a Service Level or KPI to measure performance).
[bookmark: _Toc57130478][bookmark: _Toc57130479][bookmark: _Toc57130480][bookmark: _Ref56689555][bookmark: _Toc138851287][bookmark: _Ref56785459]Entity Policies 
[bookmark: _Ref56689699]This clause 25 applies where an Entity uses the Solution (or part of the Solution) pursuant to this Work Order. 
[bookmark: _Ref56689650]The Seller must use its best efforts to comply with any policy of the reusing Entity:
which are relevant to the part of the Solution used by that Entity; and 
as notified to the Seller from time to time,
(Entity Policy Requirement). 
[bookmark: _Ref56689690]If the Seller is unable to comply with an Entity Policy Requirement notified in accordance with clause 25.2 then:
the Seller must promptly (and, in any event within 10 business days of receiving notice) notify the Buyer and the Entity that the Seller is unable to comply;
the Seller must negotiate with the Entity and/or the Buyer in good faith to resolve the application of that policy; and 
if the parties are unable to resolve the application of the policy, then the Entity will determine whether it intends to continue with the proposed use. 
For clarity, the Seller will not be in breach of its obligations under clause 25.2 while it is complying in good faith with the process set out in clause 25.3.
Consistent with clause 25.1, this clause 25 is not intended to apply if an Entity enters into a separate other contractual arrangement with the Seller to use the Solution (or part of the Solution) because it is anticipated that the other contractual arrangement would address compliance with the Entity’s policies.  
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